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Introduction 


This study of six countries examines the provi- 
sions in the immigration and related legislation 
that allow authorities to refuse admission to cer- 
tain classes of persons and to arrest, detain and 
deport them. The countries of interest are 
Canada, the United Kingdom, the Federal 
Republic of Germany (FRG), Australia, France 
and the United States. The study specifically 
looks at criminal activity and security. As will 
be seen, the actual grounds the authorities may 
use On admission matters cover a wide spectrum. 

A comparative chart is included on the entry 
and deportation provisions summarizing the 
similarities and differences in the statutes on 
several key points of interest. 


Digitized by the Internet Archive 
in 2023 with funding from 
University of Toronto 


https://archive.org/details/31/6111/6/85/73 


Analytical Comparison 
of Provisions 


The legislation is intended to prevent individuals 
representing threats to security and public or- 
der from entering the country. It is also designed 
to effect their removal as’ expeditiously as 
possible once detected in the country. The 
Canadian Act, unlike the others, indicates in its 
““objectives’’ clause that the aims include main- 
taining and protecting the ‘‘health, safety and 
good order of Canadian society’’ and promot- 
ing ‘‘international order and justice by denying 
the use of Canadian territory to persons who 
are likely to engage in criminal activity’’ (s. 3). 
There is no obvious reference in this section to 
security. 

All the acts simply contain short or long lists 
of precise and/or imprecise grounds on which 
persons may (and sometimes must) be exclud- 
ed or deported. Though the U.S. list is by far 
the longest and most detailed, even it does not 
exhaust the possible grounds. The Federal Ger- 
man statute singles out breaches of ex- 
port/import laws as grounds; France mentions 
risks to public order; Britain cites exclusions that 
would be conducive to the public good; and 
Canada has the most precise provisions cover- 
ing criminal convictions. Australia has no 
grounds on the face of the legislation for deny- 
ing entry to people. However, it includes per- 
sons who have been excluded from another 
country among those who may be deported. 
Neither France nor Australia specifies ‘‘securi- 
ty’’ as a ground for non-admission. (France and 
the UK do not list it as a ground for depor- 
tation). 

It is not possible to describe, or evaluate, the 
effectiveness of the strategies that the govern- 
ments deploy to implement their legislation 
without studying the actual enforcement prac- 
tices of the various governmental authorities and 
the full jurisprudential context. Equally impor- 
tant to a valid assessment is a review of the 
strategies and tactics of individuals who might 
be inadmissible and who seek, nevertheless, to 


enter a country. Their success, relative and 
absolute, in evading or exploiting legal provi- 
sions should also be reviewed. To mention but 
one example, a review of the relevant Canadi- 
an legislation suggests that almost anyone may 
claim refugee status; it does not reveal that thou- 
sands do so every year and that the ostensibly 
rather limited opportunities for judicial review 
of deportation orders are, in fact, used by many 
more people (in quite different situations) than 
originally envisaged by the Government or by 
Parliament. 

The enforcement and control strategies are 
sketched briefly in each of the individual coun- 
try chapters. In several instances, it has been 
possible to introduce some of the jurisprudence 
that has been brought to bear on the statutes 
over the years. This has either widened the scope 
for entry by certain aliens to the countries con- 
cerned or it has confirmed or reinforced the va- 
lidity of the legislation. This aspect of the review 
suggests that governments and legislatures have 
crafted their statutes with considerable care (in 
the context of their varied legal and constitu- 
tional regimes) to withstand legal ‘‘assault’’. It 
also suggests that the courts in most of these 
countries have been very reluctant to involve 
themselves in cases where national ‘‘security’”’ 
is invoked. 

For those denied entry, some countries pro- 
vide little or no opportunity to appeal to a court 
or immigration tribunal, especially in security 
cases. In four of the six countries there are no 
appeals in security cases. Canada and the FRG 
allow appeals. 

There are more openings for appeals against 
denials of permission to enter than against ex- 
pulsion or deportation orders or for judicial 
review of such decisions. France seems to allow 
no deportation appeals and in Britain the pro- 
visions are very restrictive. The FRG is by far 
the most generous in the opportunities its legis- 
lation seems to allow for appeals. 


Powers under the statutes may be exercised 
by Ministers or immigration officials (or the 
police and customs officers acting as immigra- 
tion officers). In FRG, Australia and France, 
entry is governed only by officials acting on their 
own authority. 

For various reasons, all six countries autho- 
rize arrest and detention of applicants for ad- 
mission. These reasons are usually associated 
with a perceived need to ensure the applicant’s 
attendance at a hearing or examination. Simi- 
lar measures are available prior to deportation. 
Only the FRG requires that a judicially- 
authorized warrant be obtained prior to arrest. 

In summary, on the basis of the review of the 
legislation and some of the jurisprudence, the 
overall implicit enforcement strategies for these 
countries are quite similar. Only, perhaps, in the 
area of appeals does one see important differ- 
ences in the implicit strategies. It is in this area 
that persons identified as possible ‘‘threats’’ can 
make use of legal provisions and delay their 
departure. The use of ‘‘cordons sanitaires’’ and 
exclusion orders, to mention only two of the 
wide range of instruments at the disposal of 
authorities in these countries, will only be ef- 
fective at turning people away if avenues of ap- 
peal or review are also closed. 


The elements of a basic enforcement strate- 
gy as revealed by the legislation are as follows: 


1. explicit or discretionary barriers to admis- 
sion, in the form of lists of grounds; 


2. various kinds of enforcement officers to ad- 
minister the acts; 


3. procedures for appeals or review of non- 
admission cases depending on the country’s 
legal and constitutional traditions; 


4. appeals regarding admissibility in many or 
a limited number of cases; 


5. a more limited basis for appeals against 
deportation and expulsion decisions; and 


6. involvement of the political level, as a rule, 
primarily on decisions to refuse entry and to 
deport. 
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